
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



THE EMANCIPATION PROCLAMATION. 



The Emancipation Proclamation is the most signal fact in the 
Administration of President Lincoln. It marks, indeed, the sharp 
and abrupt beginning of "the Great Divide " which, since the up- 
heaval produced by the late civil war, has separated the polity and 
politics of the ante-bellum period from the polity and politics of the 
post-bellum era. No other act of Mr. Lincoln's has been so warmly 
praised on the one hand, or so warmly denounced on the other ; and 
perhaps it has sometimes been equally misunderstood, in its real na- 
ture and bearing, by those who have praised it and those who have 
denounced it. The domestic institution against which it was lev- 
eled having now passed as finally into the domain of history as the 
slavery of Greece and Rome, it would seem that the time has come 
when we can review this act of Mr. Lincoln's in the calm light of 
reason, without serious disturbance from the illusions of fancy or 
the distortions of prejudice. 

In order to give precision and definiteness to the inquiry here 
undertaken, it seems necessary at the threshold to distinguish the 
true purport and operation of the Emancipation Proclamation from 
some things with Which it is often confounded in popular speech. 
In the first place, it is proper to say that the Proclamation, in its 
inception and in its motive, had nothing to do with the employment 
of slaves as laborers in the army. Fugitive slaves were so employed 
long before the utterance of such a manifesto had been contem- 
plated, or the thought of it tolerated by the President. Just as 
little was the Proclamation a necessary condition precedent to the 
enlistment of fugitive slaves as soldiers in the army. Mr. Lincoln 
was averse to the employment of negroes as soldiers at the time he 
issued the preliminary Proclamation of September 22, 1862, and he 
remained in this state of mind until the final edict was issued on 
the first of January following. It was not until the 20th of Janu- 
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ary, 1863, that Governor Andrew, of Massachusetts, received per- 
mission to make an experiment in this direction. 

"We learn from the diary of Mr. Secretary Chase that at a meet- 
ing of the Cabinet held on the 21st of July, 1862J the President 
" determined to take some definite steps in respect to military ac- 
tion and slavery." A letter from General Hunter having been sub- 
mitted, in which he asked for authority to enlist " all loyal persons 
without reference to complexion," it appears that Messrs. Stanton, 
Seward, and Chase advocated the proposition, and no one in the 
Cabinet spoke against it ; but, adds Mr. Chase, " the President ex- 
pressed himself as averse to arming negroes." On the next day the 
question of arming slaves was again brought up, and Mr. Chase 
" advocated it warmly " ; but the President was still unwilling to 
adopt this measure, and proposed simply to issue a proclamation 
based on the confiscation act of July 17, 1862, "calling on the States 
to return to their allegiance, and warning the rebels that the pro- 
visions of that act would have full force at the expiration of sixty 
days, adding, on his own part, a declaration of his intention to renew 
at the next session of Congress his recommendation of compensation 
to States adopting the gradual abolishment of slavery, and proclaim- 
ing the emancipation of all slaves within States remaining in insur- 
rection on the 1st of January, 1863." * So the first intimation made 
to the Cabinet of a purpose to proclaim the liberation of slaves in 
the insurgent States was made in connection with the President's 
avowed opposition to the arming of negroes. 

Writing from memory, Mr. Secretary Welles states, in his "His- 
tory of Emancipation," that the President, " early in August " — he 
thinks it was the 2d of August — submitted to the Cabinet "the 
rough draft " of a proclamation to emancipate, after a certain day, 
all slaves in States which should then be in rebellion, but that Mr. 
Seward argued against the promulgation of such a paper at that 
time, " because it would be received and considered as a despairing 
cry, a shriek from and for the Administration, rather than for free- 
dom." f He further records that the President, impressed with this 
view, closed his portfolio, and did not recur to the subject until 
after the battle of Antietam, which was fought on the 17th of Sep- 
tember. 

Writing in his diary under date of August 3d, but referring, 
doubtless, to the discussions held in the Cabinet on the previous 

* Warden's " Life of Chase," p. 440. f " Galaxy," December, 1872, p. 845. 
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day,* Mr. Chase records that, " for the tenth or twentieth time," he 
urged the adoption of a vigorous policy against slavery in the se- 
ceded States by " assuring the blacks of freedom on condition of 
loyalty, and by organizing the best of them in companies and regi- 
ments." He further records that Mr. Seward " expressed himself 
in favor of any measures which could be carried into effect without 
proclamation, and the President said that he was pretty well cured 
of objection to any measure, except want of adaptedness to put down 
the rebellion, but did not seem satisfied that the time had come for 
the adoption of such a plan as I had proposed." f 

On the 22d of August, just one month after Mr. Lincoln had 
first opened the subject of emancipation to his Cabinet, he proceeded 
to take the whole country into his confidence on the relations of 
slavery to the war. On that day he wrote " the Greeley Letter " 
— a letter written in reply to an earnest and importunate appeal in 
which, assuming to utter the "Prayer of Twenty Millions," Mr. 
Greeley had called on the President, with much truculence of 
speech, to issue a proclamation of freedom to all slaves in the Con- 
federate States. As this letter was the first as well as the most 
pithy and syllogistic public discussion which the President ever 
gave to the subject in hand, it seems proper not only to insert it 
here in its entirety, but, as a matter of literary curiosity, to reproduce 
it in its original form. The following is a f ac-simile of the letter : 

^ jwAjC^^ht .,u^u ^^ ^£5 
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* The meeting was held on a Saturday, according to Mr. Welles, and the 8d of Au- 
gust, 1862, was a Sunday. 

f Warden's " Life of Chase," p. 446. 
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This letter appeared for the first time in the " National Intelli- 
gencer" of August 23, 1862.* 

* The letter came into my bands from the fact that I was one of the editors of the 
" Intelligencer," to which Mr. Lincoln sent it for publication. The omitted passage — 
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In his interview with the Representatives of the Border States, 
held on the 10th of March, 1862, Mr. Lincoln had said that, as long 
as he remained President, the people of Maryland (and therefore of 
the other Border States) had nothing to fear for their peculiar do- 
mestic institution " either by direct action of the Government or by 
indirect action, as through the emancipation of slaves in the District 
of Columbia or the confiscation of Southern property " in slaves. 
In that same interview, while making a confidential avowal of these 
friendly sentiments, he had protested against their public announce- 
ment at that juncture, on the ground that " it would force him into 
a quarrel with * the Greeley faction ' before the proper time." He 
twice intimated that such a quarrel was impending, but added that 
" he did not wish to encounter it before the proper time, nor at all 
if it could be avoided." * 

It was no more than natural, therefore, that these Representatives, 
on the appearance of " the Greeley Letter," should have read be- 
tween its lines a supposed indication of the President's purpose to 
break with " the Greeley faction " at an early day. They believed 
that the President, at the bottom of his heart, was in sympathy 
with them, and with their theory of the war. They were not en- 
tirely disabused of this impression even after his interview with 
them on the 12th of July, when he made a last ineffectual appeal 
to them in behalf of "emancipation with compensation to loyal 
owners," and when he reenforced his appeal by urging that the 
acceptance of such a policy would help to relieve him from " the 
pressure " for military emancipation at the South. 

The Representatives from the Border States were strengthened 
in their delusion by a corresponding delusion of the Radical Repub- 
licans,! wn0 weakly supposed the President at this juncture to be a 
nose of wax in the hands of what they called " the pro-slavery fac- 
tion." As late as the 10th of September, ten days before the 
preliminary Proclamation of emancipation was issued, we find Mr. 

" Broken eggs can never be mended, and the longer the breaking proceeds the more 
will be broken " — was erased, with some reluctance, by the President, on the repre- 
sentation, made to him by the editors, that it seemed somewhat exceptionable, on 
rhetorical grounds, in a paper of such dignity. But it can do no harm, at this late 
day, to reveal the homely similitude by which Mr. Lincoln had originally purposed to 
reenforce his political warnings. 

* McPherson, "Political History," p. 211. 

f The word " Radical " throughout this paper is used historically, and not in any 
invidious sense. It is the term by which Mr. Lincoln called the "Stalwarts" of that 
day, and by which they called themselves. 
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Chase lamenting in his diary that the President " has yielded so 
much to Border State and negrophobic counsels that he now finds 
it difficult to arrest his own descent to the most fatal concessions."* 
And this impatient insistence of his Radical friends was repaid 
by the President with gibes and sneers, as when, for instance, on 
this same 10th of September, he taunted Mr. Chase with " the ill- 
timed jest " that some one had proposed, in view of the Confederate 
invasion of Pennsylvania, which was then believed to be impend- 
ing, that he (the President) should issue a proclamation " freeing 
all apprentices in that State" — on the ground of military neces- 
sity! 

It was with a like festive humor that, on the 13th of Septem- 
ber, he parried the arguments of the Chicago clergymen who had 
come to Washington in order to press for a proclamation of free- 
dom. To their representation that the recent military disasters 
" were tokens of divine displeasure, calling for new and advanced 
action on the part of the President," he shrewdly replied that, if 
it was probable that God would reveal his will to others on a 
point so intimately connected with the President's duty, it might 
be supposed that he would reveal it directly to the President him- 
self. To the argument that a proclamation of freedom would 
summon additional laborers to help the army, he replied by ask- 
ing what reason there was to suppose that such a proclamation 
would have more effect than the late law enacted by Congress to 
this end ; and, if they should come in multitudes, how, he asked, 
could they all be fed ? To the suggestion that the able-bodied 
among them might be armed to fight for the Union, he ironically 
replied, " If we were to arm them, I fear that in a few weeks the 
arms would be in the hands of the rebels." To the plea that eman- 
cipation would give a holy motive and a sacred object to the war, 
he replied by saying that " we already had an important principle 
to rally and unite the people, in the fact that constitutional govern- 
ment was at stake — a fundamental idea going down about as deep 
as anything." 

It is true that at the close of his interview the President assured 
the Chicago committee that he had not " decided against a procla- 
mation of liberty to slaves," and that " the subject was on his mind 
by day and night more than any other ; " but this statement only 
served to bring into bold relief the little faith he then seemed to 

* Warden's " Life of Chase," p. 471. 
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have in a measure for which, considered as a means to the ends 
proposed by its patrons, he could, with all his meditations, find no 
good and sufficient reasons. It is true that, on the preceding 22d of 
July, Mr. Lincoln had said that he was pretty well cured of objec- 
tion to any measure against slavery except " want of adaptedness 
to put down the rebellion " ; and now, too, he publicly announced 
that he " did not want to issue a document which the whole world 
would see must necessarily be inoperative, like the Pope's bull 
against the comet." It is true that he had previously sketched 
" the rough draft " of an emancipation proclamation, but he had 
put it back in his portfolio on the suggestion of Mr. Seward that 
practical measures against slavery could be carried into effect 
" without proclamation." It is true that only a few days previously 
(" when the rebel army was at Frederick " *) he had registered a 
vow in heaven that he would issue a proclamation of emancipation 
so soon as the Confederates should be driven out of Maryland ; but 
this was the conduct either of a man who, in a perplexing state of 
incertitude, resolves his doubts by "throwing a lot in the lap" and 
leaving " the whole disposing thereof to be of the Lord," or, as I 
prefer to believe, it was that prudent and reverent waiting on Provi- 
dence by which the President sought to guard against the danger 
of identifying the Proclamation in the popular mind with a panic 
cry of despair, in which latter case the hesitation of Mr. Lincoln 
only serves to set in a stronger light the significant fact that other 
than considerations of military necessity were held to dominate the 
situation, for, if they alone had been prevalent, the Proclamation 
could never have come more appropriately than when the military 
need was greatest. 

The proximate and procuring cause of the Proclamation, as I 
conceive, is not far to seek. It was issued primarily and chiefly as 
a political necessity, and took on the character of a military neces- 
sity only because the President had been brought to believe that if 
he did not keep the Radical portion of his party at his back he 
could not long be sure of keeping an army at the front. lie had 
begun the conduct of the war on the theory that it was waged for 
the restoration of the Union under the Constitution as it was at the 
outbreak of the secession movement. He sedulously labored to 
keep the war in this line of direction. He publicly deprecated its 
degeneration into a remorseless revolutionary struggle. He culti- 

* September 6th. 
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vated every available alliance with the Union men of the Border 
States. He sympathized with them in their loyalty, and in the 
political theory on which it was based. But the most active and 
energetic wing of the Republican party had become, as the war 
waxed hotter, more and more hostile to this " Border State theory 
of the war," until, in the end, its fiery and impetuous leaders did 
not hesitate to threaten him with repudiation as a political chief, 
and even began in some cases to hint the expediency of withholding 
supplies for the prosecution of the war, unless the President should 
remove " pro-slavery generals " from the command of our armies, 
and adopt an avowedly antislavery policy in the future conduct of 
the war. Thus placed between two stools, and liable between them 
to fall to the ground, he determined at last to plant himself firmly 
on the stool which promised the surest and safest support. 

I am able to state with confidence that Mr. Lincoln gave this 
explanation of his changed policy a few days after the preliminary 
Proclamation of September 22d had been issued. The Hon. Edward 
Stanly, the Military Governor of North Carolina, immediately on 
receiving a copy of that paper, hastened to Washington for the 
purpose of seeking an authentic and candid explanation of the 
grounds on which Mr. Lincoln had based such a 6udden and grave 
departure from the previous theory of the war. Mr. Stanly had 
accepted the post of Military Governor of North Carolina at a great 
personal sacrifice, and with a distinct understanding that the war 
was to be prosecuted on the same constitutional theory which had 
presided over its inception by the Federal Government, and hence 
the Proclamation not only took him by surprise, but seemed to him 
an act of perfidy. In this view he hastily abandoned his post, and 
came to throw up his commission and return to California, where 
he had previously resided. Before doing so he sought an audience 
with the President — in fact, held several interviews with him — on 
the subject, and knowing that, as a public journalist, I was deeply 
interested in the matter, he came to report to me the substance of 
the President's communications. That substance was recorded in 
my diary as follows : 

September 27<A.— Had a call to-day at the " Intelligencer " office from the 
Honorable Edward Stanly, Military Governor of North Carolina. In a long 
and interesting conversation Mr. Stanly related to me the substance of several 
interviews which he had had with the President respecting the Proclamation 
of Freedom. Mr. Stanly said that the President had stated to him that the 
Proclamation had become a civil necessity to prevent the Radicals from openly 



172 THE NORTH AMERICAN REVIEW. 

embarrassing the Government in the conduct of the war. The President ex- 
pressed the belief that, without the Proclamation for which they had been 
olamoring, the Radicals would take the extreme step in Congress of withhold- 
ing supplies for carrying on the war — leaving the whole land iu anarchy. 
Mr. Lincoln said that he had prayed to the Almighty to save him from this 
necessity, adopting the very language of our Saviour, " If it be possible, let this 
cup pass from me," but the prayer had not been answered. 

As this frank admission, in the length and breadth here given 
to it, will doubtless wear an air of novelty to many readers, and 
may excite suspicions in some minds with regard to the accuracy of 
my chronicle, the faithfulness of Mr. Stanly's report, or the sincer- 
ity of Mr. Lincoln in making his statements, it seems proper to 
vindicate the authenticity of the record by an appeal to other facts 
which abundantly corroborate its truth. 

In his interview with the Border State Representatives on the 
12th of July, 1862, the President had implored them to relieve him 
from the Radical " pressure " by espousing, with him, the policy of 
emancipation with compensation. This "pressure," he said, was 
even then " threatening a division among those who, united, are 
none too strong." On the next day, after the failure of this inter- 
view to make any impression on the Border State Representatives, 
the President, for the first time, opened the subject of military 
emancipation in a private conversation with two members of his 
Cabinet — Mr. Seward and Mr. Welles. The President then said, 
as Mr. Welles reports, that emancipation " was forced upon him as 
a necessity," " was thrust at him from various quarters," but " had 
been driven home to him by the conference of the preceding day." * 
On the 28th of the same month he wrote to Mr. Cuthbert Bullitt, 
of New Orleans, that it was " a military necessity to have men and 
money, and we can not get either in sufficient numbers or amount 
if we keep from or drive from our lines slaves coming to them." f 
Even at this date, when the enlistment of colored troops was not 
meditated, it will be seen that Mr. Lincoln confessed himself 
obliged to make concessions to the antislavery sentiment of his 
party in order to procure supplies of men and money, and thus 
early it was that, as a wary political pilot, he kept his weather eye 
fixed on the thickening clouds that rose higher and higher in the 
Northern sky — clouds full of muttered wrath against him so long as 

• " Galaxy," December, 1872, p. 848. 

f Raymond, " Life and State Papers of Abraham Lincoln," p. 484. 
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he seemed to hold in leash the thunderbolt they were ready to dis- 
charge on slavery. For he prefaced this statement by saying that 
what he did and what he omitted about slaves " was done and omitted 
on the same military necessity" — the necessity of having men and 
money to carry on the war. And the President's apprehensions were 
not entirely groundless on this score. As early as in the month of May, 
1862, Governor Andrew, of Massachusetts, had not hesitated to say 
" in writing " that the people of that State had come to " feel it a 
heavy draft on their patriotism " that they should be asked " to 
help fight rebels " without being allowed " to fire on the enemy's 
magazine." And, in the very act of submitting the preliminary 
Proclamation of September 22d to the consideration of his Cabinet, 
the President avowed that it was issued under the menacing frown 
of this " pressure " ; for when Mr. Montgomery Blair argued 
against the timeliness of the measure, on the ground that it might 
" put the patriotic element of the Border States in jeopardy," and 
even " carry those States over to the secessionists," Mr. Lincoln re- 
plied that " the difficulty was as great not to act as to act " * — that 
is, by not acting in the way proposed he feared a disaffection among 
his party friends at the North which would be as dangerous to the 
Union as the disaffection likely to be produced by the Proclamation 
among the Unionists of the Border States. The President remem- 
bered that the Massachusetts Republican Convention, held less than 
two weeks before, had omitted to pass a vote of confidence in his 
Administration, but had voted that " slavery should be exterminat- 
ed." Even the Radical members of his own Cabinet had come to 
think of him and to speak of him as a political recreant. On the 
12th of September, ten days before the preliminary edict was is- 
sued, Mr. Chase wrote of him as follows : " He has already sepa- 
rated himself from the great body of the party which elected 
him ; distrusts most those who represent its spirit, and waits — for 
what?"f 

The Proclamation when it came put an end, of course, to all this 
" pressure." Indeed, Mr. Chase admitted, when the President read 
the paper to his Cabinet, that it went " a step further than he had 
ever proposed." He had proposed that each commander of a de- 
partment at the South should be instructed to proclaim emancipa- 
tion within his district, assuring the blacks of freedom on condition 

* " Galaxy," December, 1872, p. 847. 
f Warden's " Life of Chase," p. 471. 
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of loyalty, and organizing the best of them in companies and regi- 
ments.* But Mr. Lincoln promised and threatened that, on the 1st 
of January, 1863, " all persons held as slaves within any State, or 
designated part of a State, the people whereof should then be in 
rebellion against the United States, should be then, thenceforward, 
and for ever free " — a declaration which promised the largesse of 
freedom alike to the " loyal blacks " who escaped within our lines, 
and to the slaves who voluntarily stood by their masters, because 
they were unwilling to strike a blow for their own liberty. 

If the Proclamation disarmed for a time the bitter opposition of 
the Radicals, its other political and practical effects were such as 
abundantly justified the long hesitation of the President in issuing 
it. It precipitated a crisis which threatened to divide the friends 
of the Union at the North by a new line of cleavage. If Governor 
Andrew and his political associates had previously found it a "heavy 
draft " on their patriotism to sustain the President in his constitu- 
tional theory of the war, it now became a heavy draft on the patri- 
otism of conservative Republicans and of war Democrats to sustain 
him in his new departure. New elective affinities suddenly struck 
through the seething mass of public opinion, and led to new politi- 
cal formations. A spirit of political giddiness and revolt was shed 
upon the people in the loyal States. In the ensuing autumnal elec- 
tions the Republican party was defeated in great States like New 
Tork, Ohio, Indiana, and Illinois. When Congress met in Decem- 
ber the political signs of the times were full of portents. There 
was "uneasiness in the popular mind." The attitude of Europe 
toward us was " cold and menacing " where it did not express itself 
" in accents of pity " for a people " too blind to surrender a hopeless 
cause." These are not my words, but the words of Mr. Lincoln 
himself when, one year afterward, he was called to review the po- 
litical, civil, and military situation created by the Emancipation 
Proclamation. The utterance of the Proclamation, he said, " was 
followed by dark and doubtful days." * 

The Emancipation Proclamation united the South, where, how- 
ever, there was but little room for further consolidation. Leading 
citizens in that section who had previously stood aloof from the 
war, so long as it was conducted at the South in the name of seces- 
sion against the constitutional Government at "Washington, now 

* Warden's "Life of Chase," pp. 440, 446. 

f Raymond, " Life and State Papers of Abraham Lincoln," p. 464. 
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hastened to give in their adhesion to the Richmond authorities. 
In his message of December, 1861, Mr. Lincoln had said that "in 
considering the policy to be adopted for suppressing the insurrec- 
tion," he had been " anxious and careful that the inevitable conflict 
for this purpose should not degenerate into a violent and remorse- 
less revolutionary struggle. . . . All indispensable means," he added, 
" must be employed," but " we should not be in haste to determine 
that radical and extreme measures, which may reach the loyal as 
well as disloyal, are indispensable." The Emancipation Proclama- 
tion was accepted by these halting Unionists at the South as an 
indication that the time for " radical and extreme measures " had 
come in the judgment of the President, and they acted according- 
ly. " For a time," says Mr. Welles, the proclamation " failed to 
strengthen the Administration in any section." * 

Its effect on the slaves at the South was such as Mr. Lincoln 
had predicted in his interview with the Chicago deputation. San- 
guine advocates of emancipation by edict of the President had risked 
the confident prophecy that it would be followed by a simultaneous 
exodus of negroes from the South, and that such an exodus would 
end the war by a coup de th'edtrt. As one of them wrote, " The 
plow would stand still in the furrow, the ripened grain would 
remain unharvested, the cows would not be milked, the dinners 
would not be cooked, but one universal hallelujah of glory to God, 
echoed from every valley and hill-top of rebeldom, would sound the 
speedy doom of treason." * This bubble was pricked by the pen 
that wrote the Proclamation. 

In all these respects the manifesto was comparatively a failure. 
But it accomplished at once the great end to which it was most im- 
mediately directed by the President — it consolidated the Republican 
party, and made it more intensely than ever " the war-party of the 
country." It is true that veteran Republicans, like Thurlow "Weed, 
shrank in dismay from the measure ; but in the great body of the 
party it kindled a new flame of martial enthusiasm, albeit the 
" roads "in New England did not " swarm " with volunteer soldiers, 
as Governor Andrew had promised and predicted, during the " pres- 
sure " period, would be the case, provided the President would allow 
them to fight " with God and human nature on their side." The an- 
tislavery passions of the North, which had hitherto been kicking in 
the traces, were now effectively yoked to the war-chariot of the 

* " Galaxy," December, 1872, p. 848. 

\ " National Intelligencer," July 31, 1862. 
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President. The Proclamation lessened for a time the number of his 
supporters, but it gave to them almost the compactness of a Mace- 
donian phalanx. It put an end to political vacillation and atermoie- 
ment. Not that the measure in either matter or form was entirely 
satisfactory to the zealots of emancipation, and not that the Presi- 
dent, as Lord Lyons wrote to his Government, " had thrown himself 
in the arms of the Radicals." While still refusing to walk altogether 
in the ways of these extremists, he established such a hold on the 
rank and file of the Republican army that they followed him with- 
out faltering through the shadow of the dim eclipse which obscured 
their fortunes in the autumn of 1862. A year later, after the vic- 
tory at Gettysburg and after the fall of Vicksburg, when the shock 
of arms on a hundred battle-fields had come to supply the country 
with a new set of emotions, Mr. Lincoln was able to 6ay, "We 
have the new reckoning." 

Doubtless there are those who, on the view here presented, will 
tax Mr. Lincoln with undue subserviency to party. But it is only 
just to remember that he tried to avoid its necessity, as with strong 
crying and tears ; that he was called in his political geometry to 
deal with problems, not theorems ; and that he was a tentative states- 
man, who groped his way d tdtons, not a doctrinaire. If there be 
heroes, as Carlyle conceives them, bathed in the eternal splendors, 
and projected out of the eternities into the times and their arenas, 
Lincoln did not profess to be of their number. 

I pass to consider the force and effect of the Proclamation viewed 
in the light of constitutional and of public law. And here, again, it 
is necessary to guard against a confusion of ideas. The question 
at issue does not concern the right of a belligerent to liberate slaves, 
flagrante bello, by military order accompanied with manucaption, 
or the right to enlist such liberated slaves in his army, so long as 
the war lasts. The employment of colored troops, as has been 
shown, did not depend on the Emancipation Proclamation, for the 
President was opposed to the arming of negroes when he first em- 
barked on his emancipation policy. The questions presented by the 
Proclamation of January 1, 1863, in the shape actually given to it 
by Mr. Lincoln, are these : 

Firstly. Had the President of the United States, in the exercise 
of his war powers, a right, under the Constitution and by public 
law, to decree, on grounds of military necessity, the emancipation 
and perpetual enfranchisement of slaves in the insurgent States and 
parts of States ? 
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Secondly. Did such proclamation work, by its own vigor, the 
immediate, the unconditional, and the perpetual emancipation of all 
slaves in the districts affected by it ? 

Thirdly. Did such proclamation, working proprio vigore, not 
only effect the emancipation of all existing slaves in the insurgent 
territory, but, with regard to slaves so liberated, did it extinguish 
the status of slavery created by municipal law, insomuch that they 
would have remained for ever free, in fact and law, provided the 
Constitution and the legal rights and relations of the States under 
it had remained, on the return of peace, what they were before the 
war? 

Unless each and all of these questions can be answered in the 
affirmative, the Emancipation Proclamation was not authorized by 
the Constitution or by international law, and so far as they must 
be answered in the negative it was brutum fulmen. It remains, 
then, to make inquiry under each of these heads : 

1. As everybody admits that the President, in time of peace and 
in the normal exercise of his constitutional prerogatives, had no 
power to emancipate slaves, it follows that the right accrued to him, 
if at all, from the war powers lodged in his hands by public law 
when, as Commander-in-Chief of the army and navy, he was engaged 
in a life-and-death struggle with insurgents, whose number, power, 
and legal description, gave them the character of public enemies. 
It is, therefore, to public law, as enfolded in time of war and for 
war purposes in the bosom of the Constitution, that we are pri- 
marily to look for the authority under which the President as- 
sumed to act. 

Of international law no less can be said than has been said by 
Webster : " If, for the decision of any question, the proper rule is 
to be found in the law of nations, that law adheres to the subject. 
It follows the subject through, no matter into what place, high or 
low. You can not escape the law of nations in a case where it is 
applicable. The air of every judicature is full of it. It pervades 
the courts of law of the highest character, and the court of pie 
poudre, ay, even the constable's court." * 

This international law, with all its belligerent rights, was every- 
where present as a potent force in the civil war between the United 
States and the Confederate States, so soon as that war had assumed 
such character and magnitude as to give the United States the same 

* Webster's " Works," vol. vi., p. 122. 
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rights and powers which they might exercise in the case of a na- 
tional or foreign war, and everybody admits that it assumed that 
character after the act of Congress of July 13, 1861. But interna- 
tional law, in time of war, is present with its belligerent obligations 
as well as with its belligerent rights, and what those obligations are 
is matter of definite knowledge so far as they are recognized and 
observed in the conduct and jurisprudence of civilized nations. 

The law of postliminy, according to which persons or things 
taken by the enemy are restored to their former state when they 
come again under the power of the nation to which they formerly 
belonged, was anciently held to restore the rights of the owner in 
the case of a slave temporarily affranchised by military capture. 
And, if it be admitted that, as regards slaves, this fiction of the 
Roman law has fallen into desuetude under the present practice of 
nations, it is none the less true that the Government of the United 
States has earnestly contended, in its intercourse with other nations, 
for the substantial principle on which the rule is based. We in- 
sisted on restoration or restitution in the case of all slaves emanci- 
pated by British commanders in the War of 1812-'15, and the 
justice of our claim under the law of nations was conceded by 
Great Britain when she signed the Treaty of Ghent, and when, on 
the arbitration of Russia, she paid a round sum, by way of indem- 
nity, to be distributed among the owners of slaves who had been 
despoiled of their slave property.* In the face of a precedent so 
set and so adjudicated by these great powers acting under the law 
of nations (and one of them subsequently known as the leading 
antislavery power of the civilized world), it would seem that, as a 
question of law, the first interrogatory must be answered in the 
negative. Slaves temporarily captured to weaken the enemy and 
to conquer a peace are not lawful prize of war by military pro- 
ceedings alone — proclamation, capture, and deportation. The more 
fully it be conceded that international law, in time and fact of war, 
knows the slave only as a person, the more fully must it be con- 
ceded that this law, by purely military measures, can take no cogni- 
zance of him as a chattel, either to preserve or to destroy the 
master's property right under municipal law. It leaves questions 
about the chattel to be settled in another forum, and by another 
judicature than the wager of battle. 

Nor does it help the matter to say that in a territorial civil war 

* Lawrence's "Wheaton," pp. 612, 669. 
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the Federal Government is clothed with the rights of a constitu- 
tional sovereign in addition to those of a belligerent ; for, though 
this statement is entirely true, it is not true that both of these juris- 
dictions apply at the same time, or that it is lawful to import the 
methods and processes of the one into the domain of the other. A 
government, for instance, may proceed against armed rebels by the 
law of war — killing them in battle if it find them in battle array ; 
by public law, confiscating their property ; by sovereign constitu- 
tional law, condemning them to death, for treason, after due trial 
and conviction. But each of these proceedings moves in a sphere 
of its own, and the methods of the one sphere can not be injected 
into the sphere of the other. It would, for example, be a shocking 
violation of both constitutional and public law to shoot down insur- 
gent prisoners of war, in cold blood, because they were " red-handed 
traitors," and because they might have been lawfully killed in bat- 
tle. The military capture of a slave and the confiscation of the 
owner's property rights in him fall under separate jurisdictions, and 
they can not both be condensed into the hands of a military com- 
mander any more than into the hands of a judge. 

2. No principle of public law is clearer than that which rules 
the war rights of a belligerent to be correlative and commensurate 
only with his war powers. " To extend the rights of military oc- 
cupation or the limits of conquest by mere intention, implication, or 
proclamation, would be," says Halleck, " establishing a paper con- 
quest infinitely more objectionable in its character and effects than 
a paper blockade." * It is only so far as and so fast as the conquer- 
ing belligerent reclaims " enemy territory " and gets possession of 
" enemy property " that his belligerent rights attach to either. And 
hence, when Mr. Lincoln, on the 1st of January, 1863, assumed au- 
thority, in the name of " military necessity," but without the indis- 
pensable occupatio bellica, to emancipate slaves in the territory held 
by the enemy, he contravened a fundamental principle of the pub- 
lic law — a principle equally applicable to the relations of a territo- 
rial civil war and of a foreign war. It is important to observe 
that where this principle was guarded by the rights and interests 
of foreign nations, as in the case of the Southern ports of entry 
while they were under the power of the Confederate authority, it 
was sacredly respected by our Government. And in the light of this 
doctrine it follows that the second of the questions formulated above 

* Halleck, " International Law," chapter zxxii., § 2. Cf. 2 Sprague's " Reports," 
p. 149. 
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must also be answered in the negative ; for as to large parts of the 
South Mr. Lincoln had no de facto power when he assumed to lib- 
erate slaves both de facto and de jure within all the " enemy terri- 
tory " at that date. 

3. Since the decision of Lord Stowell in the case of the slave 
Grace,* it has been an accepted doctrine of jurisprudence that the 
slave character of a liberated slave — liberated by residing on free 
soil — is redintegrated by the voluntary return of such slave to the 
country of the master. Unless, therefore, the Proclamation of Free- 
dom is held to have extinguished the status of slavery in the States 
and parts of States affected by it, it would have conferred a very 
equivocal boon on its beneficiaries. For, unless the municipal law 
of slavery were wiped out by the Proclamation, and by conquest 
under it, what prevented a reenslavement of such emancipated 
blacks as should return to their homes after the war ? And this 
fact was made apparent to Mr. Lincoln and to the whole country 
as soon as an occasion arose for bringing the matter to a practical 
test. 

On the 18th of July, 1864, when the famous "peace negotia- 
tions " were pending at Niagara Falls between Mr. Greeley and cer- 
tain assumed representatives of the Confederate States, Mr. Lincoln 
wrote that he would receive and consider " any proposition which 
embraced the restoration of peace, the integrity of the whole coun- 
try, and the abandonment of slavery, and which came by and with 
an authority that can control the armies now at war against the 
United States." It was seen that the emancipation of individual 
slaves, even of all individual slaves in the insurgent States, was 
worth nothing without an abandonment of slavery itself — of the 
municipal status in which the slave character was radicated, and in 
which it might be planted anew by a voluntary return to the slave 
soil. It was 6een, too, that the Proclamation of Freedom, consid- 
ered as a military edict addressed to " rebels in arms," had created 
a misjoinder of parties as well as a misjoinder of issues, for the 
authority which controlled the Confederate armies was not compe- 
tent to " abandon slavery " in the insurgent States, though it was 
competent to restore " peace and union " by simply desisting from 
further hostilities. A misjoinder of issues was also created, for each 
State, under the Constitution as it stood, had a right, in the matter 
of slavery, to order and control its own domestic institutions accord- 

* 2 Haggard's " Reports," p. 94. 
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ing to its own judgment exclusively ; and the nation, by the con- 
quest of its own territory, " could acquire no new sovereignty, but 
merely maintain its previous rights." * The Proclamation proposed 
to leave the institution of slavery undisturbed in certain States and 
parts of States, while destroying it in certain other States and parts 
of States. Hence, on the supposition that the paper was to have full 
force and effect after the war, while our civil polity remained the 
same, a new distribution of powers as between certain States and 
parts of States on the one hand, and the Federal Government on the 
other, would have been created by edict of the Executive, f Without 
any express change in the constitution of the United States, and with- 
out any express change in the constitutions of the insurgent States, 
the status of persons on one side of a State line, or even on one side 
of a county line, would have depended on municipal law ; on the 
other side of such State or county line it would have depended on 
a military decree of the President. In this strange mixture of what 
Tacitus calls "res dissociabiles—principatum ac libertatem," it 
would have been hard to tell where the former ended and the latter 
began ; and to suppose that the civil courts, in the ordinary course 
of judicial decision, could have recognized such anomalies, while 
the rights of the States under the Constitution were still defined by 
that instrument, is to suppose that judges decree justice without 
law, without rule, and without reason. It is safe, therefore, to say 
that the third question -above indicated must equally be answered 
in the negative. 

And even if it be held that the President's want of power to 
issue the Proclamation without the accompanying oecupatio bellica 
and that the consequent want of efficacy in the paper to work 
emancipation proprio vigore were cured by actual conquest under 
it on the part of the Government, and by actual submission to it on 
the part of the seceded States, insomuch that it would have oper- 
ated the extinction of the slave status in those States, it still re- 
mains none the less clear that, without a change in the Constitution 
of the United States prohibiting slavery in the South, the Proclama- 
tion must have failed, with the rights of plenary conquest limited 
by the Constitution, to insure the perpetual freedom of the slaves 
liberated under it ; for what, under the rights still reserved to the 
States, would have prevented the future reestablishment of slavery 
at the South after the return of peace ? 

* 2 Sprague's " Reports," p. 148. 
f 2 Hurd, " Law of Freedom and Bondage," p. 181. 
vol. cxxx. — no. 279. 13 
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Nobody was more quick to perceive or more frank to admit the 
legal weakness and insufficiency of the Emancipation Proclamation 
than Mr. Lincoln. Determined though he was never to retract the 
paper, or by his own act to return to slavery any person who was 
declared free by its terms, he saw that, in itself considered, it was 
a frail muniment of title to any slave who should claim to be free 
by virtue of its vigor alone. And therefore it was that, with a 
candor which did him honor, he made no pretense of concealing its 
manifold infirmities either from his own eyes or from the eyes of 
the people, so soon as Congress proposed, in a way of undoubted 
constitutionality and of undoubted efficacy, to put an end to sla- 
very everywhere in the Union by an amendment to the Constitution. 
Remarking on that amendment at the time of its proposal, he said : 
" A question might be raised whether the Proclamation was legally 
valid. It might be added that it aided only those who came into 
our lines, and that it was inoperative as to those who did not give 
themselves up ; or that it would have no effect upon the children 
of the slaves born hereafter ; in fact, it could be urged that it did 
not meet the evil. But this amendment is a king's cure for all 
evils. It winds the whole thing up." * 

In the light of these facts, of these principles, and of Mr. Lin- 
coln's own admissions, it would seem that the Emancipation Procla- 
mation was extra-constitutional — so truly outside of the Constitu- 
tion that it required an amendment to the Constitution to bring the 
President's engagements and promises inside of the Constitution. 
And surely it will not be pretended that the President, even on the 
plea of military necessity, has a right to originate amendments to 
the Constitution, or to wage war on States until they agree to adopt 
amendments of his imposing. This would be to "theorize with 
bayonets, and to dogmatize in blood." This would be to make it 
competent for the President in time of war to alter the fundamental 
law of the land by pronunciamiento — a mode of proceeding which 
falls not only outside of the Constitution, but outside of the United 
States — into Mexico. 

The Proclamation fell also outside of the jural relations of slavery 
under international law. Conceding that slaves, in time of war, 
are known under international law only as persons, we still have to 
hold that, as residents of " enemy territory," the slaves here in ques- 
tion were, by the terms of that code, as much " enemies " of the 

* Raymond, "Life and State Papers of Abraham Lincoln," p. 646. 
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United States as their masters.* But the Proclamation treated 
them as friends and allies. In the eye of municipal law, they were 
property, and the Proclamation acknowledged them as such in the 
act of declaring them free ; but, as such, they were confiscable only 
by due process of law, after manucaption ; and, whether they were 
confiscated under public law, or under sovereign constitutional law, 
would simply depend on the nature and terms of the confiscation 
act adopted by Congress. If they were confiscated as " enemy 
property " in order to weaken the enemy, the act would fall under 
public law. If they were confiscated in order to punish the treason 
of their owners, whereof such owners had been duly convicted, the 
act would fall under sovereign constitutional law. But the Procla- 
mation assumed to confiscate the property rights of the slave-own- 
ers without any process of law at all ; and so it fell as much outside 
of public law as it fell outside of constitutional law and of munici- 
pal law. Nor has any amendment of public law as yet brought 
within the sanctions of international jurisprudence the pretension of 
a belligerent to alter and abolish, by proclamation, the political and 
domestic institutions of a territory within which he has, at the time, 
no de facto power. On the contrary, the pretension is traversed by 
the latest codifications of international law,f and by the latest pub- 
lications of our own State Department. J And hence it is no mat- 
ter of surprise that the first international lawyers of the country, 
like the Honorable William Beach Lawrence, and the first constitu- 
tional lawyers of the country, like the late Benjamin R. Curtis, have 
recorded their opinion as jurists against the legality of the Emanci- 
pation Proclamation. 

Lawyers, as Burke said at the beginning of the American 
Revolution, " have their strict rule to go by," and they must 
needs be true to their profession, but "the convulsions of a great 
empire are not fit matter of discussion under a commission of 
Oyer and Terminer." The Emancipation Proclamation did not 
draw its breath in the serene atmosphere of law. It was born 
in the smoke of battle, and its swaddling-bands were rolled in 
blood. It was in every sense of the word a coup cT&tat, but one 
which the nation at first condoned, and then ratified by an 

* " In war, all residents of enemy country are enemies." — Chief-Justice Waite 
(2 Otto, p. 194), in common with all the authorities. 

f Bluntschli, " Das Modern Volkerrechts," p. 306. (Lardy's French version ob- 
scures and misinterprets the text of the original on this point.) 

X Cadwalader, " Digest," pp. 56, 57, 148, 161. 
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amendment to the Constitution. As Mr. Welles says, " It was a 
despotic act in the cause of the Union " — an act, he adds, " almost 
revolutionary," and it was almost and not altogether revolutionary, 
simply because it fell short of the practical and legal effects at 
which it was nominally aimed. It was, in fact, martial law applied 
to a question of politics and of polity ; and of martial law, Sir 
Matthew Hale has said that " in truth and reality it is no law at 
all, but something indulged." If we would look for its fountain 
and source, we must look to an institute which makes small account 
of all human conventions and charters — the lex talionis. The 
Proclamation was the portentous retaliatory blow of a belligerent 
brought to bay in a death-grapple, and who drops his " elder-squirts 
charged with rose-water " (the phrase is Mr. Lincoln's), that he may 
hurl a monstrous hand-grenade, charged with fulminating powder, 
full in the faces of the foe. The phenomenon is as old as the his- 
tory of civil war ; and because he saw it was likely to reappear, so 
long as human nature remains the same, Thucydides had a presage 
that his history of the civil war between Athens and Sparta would 
be " a possession for ever." " War," he wrote, " is a violent mas- 
ter, and assimilates the tempers of most men to the condition in 
which it places them." So Cromwell, in the hour of his political 
agony, exclaimed against " the pitiful, beastly notion " that a gov- 
ernment was to be " clamored at and blattered at," because it went 
beyond law in time of storm and stress. 

And there is something worse than a breach of the Constitution. 
It is worse to lose the country for which the Constitution was 
made ; but, if the defense of the Proclamation can be rested on 
this ground, the fact does not require us to teach for doctrine of 
law that which is outside of law and against law. Mr. Jefferson 
held the Louisiana purchase to be extra-constitutional, but he did 
not try to bring it inside of the Constitution by construction. That 
he left to others. It seems a waste of logic to argue the validity 
of Mr. Lincoln's edict. It moved above law, in the plane of state- 
craft. Not that its author, in so proceeding, moved on the moral 
plane of the insurgents. He wrought to save, they to destroy, the 
Union. Not that he acted in malice, for, as he protested, the case 
" was too vast for malicious dealing." And not that he clearly 
foresaw the end of his step from its beginning. The fateful times 
in which he acted the foremost part were larger than any of the 
men who lived in them, tall and commanding as is the figure of the 
benign war President, and the events then moving over the dial of 
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history were grander than the statesmen or soldiers who touched 
the springs that made them move. It was a day of elemental stir, 
and the ground is still quaking beneath our feet, under the throes 
and convulsions of that great social and political change which was 
first definitely foreshadowed to the world by the Emancipation 
Proclamation of Abraham Lincoln. 

James C. Welling. 



